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March 10, 2008Date of Summary:

Søecific ProDosed ChanQes

· Increases the Teachers Retirement Association (TRA), the Duluth Teachers Retirement Fund

Association (DTRFA), and the St. Paul Teachers Retirement Fund Association (SPTRFA) exempt
reemployment income amounts to $46,000 rather than the maximum exempt income amounts for a
given age as specified by the Social Security Administration.

· Creates a new TRA program, called the phased retirement program, permitting active teachers at
least age 62 to enter into an agreement to continue providing teaching service after retirement, on
any terms agreed to by the teacher and district.

· Changes TRA's definition of termination of teaching service, permitting in~service distribution to those
at least age 62 despite a contract to return to employment, and to younger teachers if there is an
oral rather than written contract to return to teaching service following submission of a resignation.

Policy Issues Raised by the Proposed LeClislation 

1. In~service distribution problem, those under age 62.

2. In~service distribution issues, those over age 62.

3. Inconsistency with the general policy against double-dipping.

4. Similar provision in other bils.

5. Lack of any phased retirement restrictions in proposed phased retirement program.

6. Issues raised by section 1, in conjunction with the section 3 phased retirement program.

7. Cost implications.

8. Issue of whether defined benefi pension plans should continue to be offered.

9. Need for new phased retirement program.

10. Unclear actual need for relaxation of limits; potential misunderstanding of current reemployed
annuitant limits.

11. Willingness of legislature to make further changes.

12. Erosion of contribution base.

13. Loss of gain on account assets.

14. Scope.

15. Further design questions.

16. Study.

Potential Amendments

H3415-1A is a technical amendment.

H3415-2A deletes Section 1.

H3415-3A can be used if section 1 remains in the bilL. It prohibits all pre-retirement return-to-
employment contracts after retirement by those under age 62, not just those which are
written, and removes reference to different treatment if individuals are age 62 or over.

H3415-4A deletes Sections 2, 4, and 5.
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H3415-5A revises TRA and first class city teacher exempt income limit provisions from the proposed
$46,000 to an amount to be set by the Commission, either higher or lower than $46,000.

H3415-6A can be used if the Commission retains the TRA and first class city teacher plan reemployed
annuity provisions, either with the proposed $46,000 exempt income limit or some other
dollar limit. This amendment would provide similar changes to the MSRS and PERA
reemployed annuitant provisions.

H3415-7A deletes Section 3.

H3415-8A adds additional qualification requirements similar to those applicable to the Minnesota
State Colleges and Universities System (MnSCU) programs.

H3415-9A can be used if Sections 2, 4, and 5 remain in the bill and the Commission wishes to limit
the reemployment exempt income limit for younger reemployed annuitants.

H3415-10A can be used to insert a section requiring TRA employing units to make employer
contributions to the plan on behalf of reemployed annuitants.
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State of Minnesota \ LEGISLATIVE COMMISSION ON PENSIONS AND RETIREMENT

TO: Members of the Legislative Commission on Pensions and Retirement

Ed Burek, Deputy Director ClìFROM:

RE: H.F. 3415 (Pelowski); S.F. 3531 (Larson, D.): TRA and First Class City Teacher Plans;
Providing for Phased Retirement from Teaching

DATE: March 10, 2008

General Summary

H.F. 3415 (Pelowski); S.F. 3531 (Larson, D.) does the following:

· increases the Teachers Retirement Association (TRA), the Duluth Teachets Retirement Fund

Association (DTRF A), and the St. Paul Teachers Retirement Fund Association (SPTRF A)
exempt reemployment income amounts to $46,000 rathet than the maximum exempt income
amounts for a given age as specified by the Social Security Administration;

· creates a new TRA program, called the phased retirement program, permitting active teachers at
least age 62 to enter into an agreement to continue providing teaching service after retirement, on
any terms agreed to by the teacher and district; and

· changes TRA' s definition of termination of teaching service, permitting in-service distribution to
those at least age 62 despite a contract to return to employment, and to younger teachers ifthere
is an oral rather than written contract to retul1 to teaching service following submission of a
resignation.

Background Infol11ation

Background infonnation is attached as follows:

· Reemployment eal1ings limitations as found in the Social Security System and various
Minnesota public plans is found in Attachment A.

· The CUlTent bil establishes a new program that has some similarity to the existing State
Employee Post Retirement Option Program. Background on that program is found in
Attachment B.

· Background on the Minnesota State Colleges and Universities System (MnSCU) phased
retirement program is found in Attachment C.

Discussion and Analysis

The Legislative Commission on Pensions and Retirement's Principles of Pension Policy states the
following as the purpose of Miimesota public pension plans:

II.A. Purpose of Minnesota Public Pension Plans

1. Minnesota public pension plans exist to augment the Minnesota public employer's

persoimel and compensation system by assisting in the recruitment of new qualified
public employees, the retention of existing qualified public employees, and the
systematic out-transitioning of existing public employees at the n0l11ally expected
conclusion of their working careers by providing, in combination with federal So-
cial Security coverage, personal savings and other relevant financial sources,
retirement income that is adequate and affordable.

Consistent with that principle, historically Minnesota public plans strongly discourage individuals to leave
covered employment prior to the conclusion of their working careers by containing strong penalties if the
individual became reemployed within the same retirement system and eamed more than very modest
income. In some cases, if.a minimal reemployment income threshold was exceeded, the annuity for the
year was forfeited, while in other plans a portion of the annuity was forfeited. Over time, the Legislature
made some modification to these provisions, by either modestly increasing the exempt income tlu'esholds
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or by reducing the poiiion ofthe alU1uity forfeited. Although these changes reduced penalties, the
provisions still could be viewed as strongly encouraging public employees to continue until the end of
their productive years, rather than retiring but then retul1ing as reemployed annuitants.

While the Commission has not substantively altered the policy statement quoted above, a fundamental
shift in policy as reflected in law occurred in 2000 (Laws 2000, Chapter 461, Article 2). Due to strong
pressure from teachers, in that chapter the Legislature passed provisions changing retirement plan
reeuiployed annuitant laws for teachers and other public employees. The punitive forfeitures, of all or a
poiiion of the annual annuity if substantial reemployment income occurred, was replace with a
requirement that these amounts, rather than being forfeited, would instead by deposited in a savings
account for the individual payable with six percent interest. The account can be accessed at age 65 or
approximately one year after ceasing the reemployment, whichever is later. This transfol1ied the plan
provisions from a punitive penalty for reemployment to a forced savings plan. Perhaps the defelTal
requirement has some impact in encouraging individuals nearing retirement age to remain in full
employment and to not tenninate from their employers. For those who do tenninate, but who are not
ready to fully withdraw from the labor force, the provisions at least serve to paiiially withhold retirement
annuity payments until the individual has fully retired, so that assets intended to support the individual in
retirement are actually used for that purpose.

The existing reemployed income limit laws can be questioned regarding their scope and design.
Regarding scope, the provisions that appear in these plans apply, at most, to reemployment in a position
covered by the same retirement system. Thus, a Teachers Retirement Association (TRA) retiree
becoming reemployed in a position nonnally covered by TRA is subject to the TRA reemployed annuitant
provision, while a similar TRA retired teacher who took a position in the private sector, or a position
covered by a first class city teacher plan, or by any other public plan, would not be subject to the
provision. The administrators for the various plans have long supported the combined service annuity

provision (Minnesota Statutes, Section 356.30) which, for purposes of computing the alU1uity at the time
of retirement, allows individuals who have service in more than one Minnesota public defined benefit
plan or system to have that service treated as though it was provided within a single retirement system.
However, the plan administrators have not sUPPOlied any effort to amend reemployed annuitant laws to
have a similar scope.

Part of the current proposal appears to be an effoii to create, for all TRA and first class city teacher plan
retirees, an exempt income limit which matches that found in provisions specific to Minnesota State
Colleges and Universities System (MnSCU) retirees with Minnesota State Retirement System (MSRS),
TRA, or first class city teacher plan annuities. Those provisions in CUlTent law are Minnesota Statutes,

Sections 352.1155,354.445 and 354A.31, Subdivision 3a, respectively.

While the ciment proposal would use the same exempt income limit as the MnSCU provisions, $46,000,
the proposal lacks many of the restrictions found in the MnSCU provisions. To be eligible for the
MnSCU program, the individual must:

(1) have ten years of service credit from a public pension plan in which MnSCU is a
participating employer;

(2) be employed prior to retirement on a full-time basis as a MnSCU faculty member or as a
MnSCU administrator in the unclassified service;

(3) retire from the General State Employees Retirement Plan of the Minnesota State Retirement
System (MSRS~General), or from TRA, or from a first class city teacher plan; and

(4) retum to employment by MnSCU on at least one-third of full time and not more than two-
thirds of full time under an agreement between the employee and employer under which the
individual will not eam salary in excess of $46,000 per calendar year.

In contrast, under the TRA proposal that would apply to all K- 12 teachers and administrators, there is no
length of prior service requirement, no requirement that the individual work full time prior to tennination
and rehire, and no requirement that the reemployment be a reduction from prior employment. Individuals
wil be pennitted to commence receipt of full retirement benefits while remaining fully employed.

The proposed program also does not prohibit entering into reemployment agreements while the individual
remains an active employee. In general, this would raise the issue of whether the federal govemment
would view these as sham teiminations, creating a distribution of retirement plan assets to the applicable
individual (an in-service distribution) without a true separation from service. The current bil seeks to
avoid that federal compliance problem by restricting the proposed program to those who are at least age
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62, an exemption from in-service distribution prohibitions provided in recent 2006 federal legislation.
However, this is unchaiied ground for Minnesota public plans. The Legislature has never knowingly
permitted in-service distributions. The Commission may wish to carefully consider the implications of
pemiitting these distributions. If they are pennitted under any circumstances, it may not be possible to
restrict them to one or two specific programs, and may have unforeseen cost implications for the plans.

Policy Issues

H.F. 3415 (Pelowski); S.F. 3531 (Larson, D.) does the following:

e increases the Teachers Retirement Association (TRA), the Duluth Teachers Retirement Fund

Association (DTRFA), and the St. Paul Teachers Retirement Fund Association (SPTRFA) exempt
reemployment income amounts to $46,000 rather than the maximum exempt income amounts for
a given age as specified by the Social Security Administration;

e creates a new TRA program, called the phased retirement program, pel11itting teachers at least age
62 to enter into an agreement while stil active teachers to continue providing teaching service
after retirement, on any terms agreed to by the teacher and district; and,

.. changes TRA's definition oftemiination of teaching service, permitting in-service distribution to
those at least age 62 despite a contract to retum to employment, and to younger teachers if there is
an oral rather than written contract to retul1 to teaching service following submission of a
resignation.

The bil raises numerous policy issues for Commission consideration, as follows:

1. In-Service Distribution Problem, Those Under Age 62. The issue is whether section 1 as drafted is
consistent with federal law in-service distribution requirements applicable for those under age 62. By
adding "written" on page 1, line 12, the implication is that oral contracts to retum to work are
permissible, since the tennination of service is only invalid under this revision if the contract is
written. TRA may have wanted to add "written" because ofTRA's limited ability to be aware of any
oral contract. However, the addition of "written" validates, for purposes of this Minnesota law, use of
oral contracts between the employee and employer to retum to employment following commencement
of retirement. That increases the chance that Minnesota law could be found to violate the federal
prohibition against in-service distributions. In contrast, PERA in its administrative provisions is
proposing to add "written or oral" to its temiination of service provision. The suggested PERA
wording is a stronger effOli to be consistent with federal in-service distribution prohibitions.

2. In-Service Distribution Issues, Those Over Age 62. The issue is whether the Commission and
Legislature want to knowingly pel11it in-service distributions to those who are at least age 62.
Although in-service distributions may be pel11itted under federal law for the age 62 and older age
group, the Commission may wish to address the question of whether this reflects good pension policy.
This is not a subject that the Commission has previously addressed. Permitting in-service
distributions is contrary to a core concept that retirement plan benefits should be used to support
individuals who are truly retired. Pennitting in-service distributions to any individuals in any plan is
likely to create pressure to pennit this treatment for similar individuals in all Minnesota public
pension plans. Over the longer tenn this policy is likely to lead to more costly pension plans and
more administrative burden. Retirees who are providing service comparable to their younger, active
member follow employees wil eventually push for some fonn of additional pension coverage for this
service. There may also be lawsuits arguing that the lack of further retirement plan accrual for this
additional service violates equal protection requirements or constitutes age discrimination.
Eventually, the plans may need to recompute annuities each year, revising the annuity being paid each
year to reflect the additional service, similar to the current treatment of Social Security benefits, which
can be increased if the individual continues to provide employment following commencement of the
original benefit.

3. Inconsistency with the General Policy Against Double-Dipping. The proposal is inconsistent with the
generalized public policy against individuals receiving both a full retirement annuity and a full active
member salary at the same time, frequently referred to as "double-dipping." In a well constructed
retirement plan, where retirement benefits are not accessible until the generally expected conclusion of
a public employee's working lifetime is reached and the person's termination of regular gainful

employment occUlTed, meaning that few, if any, retirees should be receiving an income from
substantial regular employment while also receiving a retirement annuity. Allowing some modest
post-retirement employment can be handled by imposing some reemployed earnings limitation at an
amount that is greater than zero. Double-dipping can occur when retirement is permitted or
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encouraged at ages earlier than normal employability limits and when the reemployed annuitant
eal1ings exempt income limitations are set at a very high leveL. Based on a 50-state teacher retirement
system survey conducted by the Commission staff, as specified in cunent law Minnesota teacher
retirement plans are among the least restrictive in limiting post-retirement employment with the
continued receipt of unaffected retirement benefits. The proposed loosening of restrictions on
reemployment by retired teachers pennits, and may encourage, further "double~dipping" practices.

4. Similar Provision in Other Bills. The Commission may choose to be aware that sections 1 and 2 of
this bil is also found in H.F. xxxx; S.F. 3324 (Betzold), (MSRS, TRA, and PERA administrative
provisions), although these proposed changes are not administrative. The first class city teacher plan
reemployed annuitant exempt eamings provision, which is revised in Section 4 of this bill, is also
treated in H.F. 2194 (Kahn); S.F. 2006 (Pappas) (various plans; reemployed annuitant eal1ings limits;
actuarial services; state aid). In that bill, the first class city teacher reemployed annuitant eamings
limit provision would be repealed.

5. Lack of Any Phased Retirement Restrictions in Proposed Phased Retirement Program. The issue is
that Section 3, as drafted, claims to be a new TRA phased retirement program, but lacks any
provisions requiring the program to be used to phase into retireinent, other than the requirement that
the individual must be at least age 62. The basic requirements typically found in a transition-to-
retirement program are missing. There is no requirement that the employee be a full-time employee
prior to entering the program, that reemployment under the program be restticted to paii-time or less-
than-full year employment, that the employment under this program represents a reduction from the
level of service provided prior to entering the program, or that the reemployment be for a limited
period rather than an unspecified, indefinite period. As drafted, this program can be used to allow
individuals to siiÜply continue in full-time employment without any break in service while
simultaneously drawing their full retirement annuity. If enacted as specified, the program will be
abused, paiiicularly by those with power and influence.

6. Issues Raised by Section 1, in Conjunction with the Section 3 Phased Retirement Program. The issue
is that Section 1 basically permits in-service distributions to any TRA teacher who is at least age 62.
Given this section, it is unclear why the so-called phased retirement program in Section 3 is included
in the bil. If any teacher age 62 or older can commence receipt of an annuity while, in effect,
continuing in the same employment, there is reason to consider the "phase retirement program" under
Section :3.

7. Cost Implications. The issue is the cost implications of the changes proposed by this bilL. The
Commission may wish to have some testimony on this, and may choose to consider that any claimed
cost, or any claim of no cost, is based on assumptions about the willingness of retirees to provide
service, and how those who are currently active will respond to changed incentives. Assumptions
may not prove to be reliable over time.

8. Issue of Whether Defined Benefit Pension Plans Should Continue to be Offered. The issue is whether

defined benefit pension plans for teachers should continue, if programs such as that being proposed
become TRA law. The justification for defined. benefit programs was that the pension program was a
tool of the employer. The defined benefit pension plan served to attract and retain capable employees,
and to outtransition those employees at the end of their productive working careers. The level of
benefits provided was intended to allow long-service retirees with sufficient retirement income, when
coupled with personal savings and Social Security benefits, to maintain the individual in retirement
without a noticeable decline in the standard of living. The Commission may wish to consider that the
design of these plans has drifted over time, with the plan being less a personnel tool ofthe employer
and more an unrestricted asset of the employee, to be used at the discretion of the employee, either
during true retirement or before. For many individuals, early tei11ination is encouraged by providing
subsidized early retirement benefits. More recently, after being subsidized to retire, these individuals
are then offered programs to get them back to work by removing restrictions against reemployed
retirees. The cunent proposal goes further by allowing the individual to commence receiving
retirement benefits, including subsidized early retirement benefits, without any termination of service,
or any change in the nature of the employment. At some point the Commission may need to consider
whether suffcient justification remains for the employer to continue bearing the risk and liabilities of
these pension programs, by guaranteeing a specified benefit for the individual based on length of
service, salary, and age.

9. Need for New Phased Retirement Program. The issue is whether there is sufficient justification for
this claimed phased retirement program given that TRA already has a program that can be used to
transition into retirement. The Qualified Pai1- Time Teacher Pi¡ogram, Minnesota Statutes, Section
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354.66, allows teachers to teach part-time for several years while making contributions to the pension
fund based on full-time equivalent salary, to maintain their high-five average salary for pension
purposes for computing the annuity when they retire.

10. Unclear Actual Need for Relaxation of Limits; Potential Misunderstanding of CUlTent Reemploved
Anuitant Limits. The policy issue is the appropriateness of the proposed relaxation of the
reemployed ailluitant earnings limitations ifthe problem is largely one of misunderstanding of the
nature of the CUlTent provisions. Many teachers seem to misunderstand the nature of the existing law
provisions. Under existing law, no annuity amounts are forfeited, regardless of an individual's
reemployment salary. Any benefit forfeitures that occUlTed under prior law have been replaced with
benefit defelTals paid with interest, and after reaching full Social Security n0l11al retirement age (age
65 to 67, depending upon an individual's date of birth) there no longer is any defelTal requirement.
There are no forfeitures.

i 1. Wilingness of Legislature to Make Further Changes. The issue is whether the Legislature is wiling
to make further changes at this time, given that Legislature in recent years has already considerably
revised reemployed annuitant policy. During this legislative session the Legislature may also be
confronted with questions about in-service distributions and federal compliance, and requests for
extension of early retirement provisions. The Commission and the Legislature may choose to move
slowly and decide to study how programs interact, to better detennine which programs should be
modified to better achieve Minnesota education objectives.

12. Erosion of Contribution Base. The COncern is that this bil, if enacted, will erode the plan contribution
base, shifting added burden to active teachers who are not in this program. The bil and other programs
or provisions oflaw encourage retirees to provide teaching service, service that othenvise would be
provided by active teachers. This has a financial impact on the pension plan. Active planmembets and
the school districts that hire them make employee and employer contributions to the plan. No employee
or employer contributions, however, are made if the hired individual is a retiree. TRA has recently
expressed some concem about the extent to which retirees are providing services and displacing an
individual who would be an active member ofthe plan. Displacement of active plan members by
retirees shiinks the total covered salary base upon which contiibutions are made. All teacher plans have
unfunded liability, and when the contribution base shrinks, the contribution rate used to payoff any
given dollar level of unfunded must be increased proportionately. This puts a greater contribution
burden on active teachers.

TRA has also noted that employers have a cost incentive to hire a retiree rather than an individual who
would be an active plan member. By hiring the retiree, the employer avoids the cost of an employer
contribution. TRA has discussed proposing a law change to require employers who hire retirees to
make an employer contribution, to remove the financial incentive to hire a retiree rather than a
younger teacher, and to keep the contribution base from eroding any further. No language is provided
in the bill to require employers to make employer contributions related to reemployed annuitants.

13. Loss of Gain on Account Assets. The issue is the impact of increasing reemployed annuitant exempt
eamings limits to $46,000. Any money diveiied to a reemployed annuitant savings account is
eventually paid with six percent interest. However, the pension plans are expected to eam 8.5 percent
on assets (the actuarial investment retul1 assumption is 8.5 percent) and, over long-tenn periods,
pension plan retul1S have exceeded this assumption. Therefore, the plan typically has a gain on these
accounts, because it pays a six percent return but typically eams a retum on those assets that exceeds six
percent. The difference is a gain to the pension fund. The CUlTent proposal would cause less money to
be diverted to the reemployed ailluitant savings accounts, leaving less of a gain for the pension fund.
Thus, compared to the CUlTent situation, the proposed change wil harm the pension funds.

14. Scope. The issue is the proper scope. Non-teacher plans, such as those in the Minnesota State
Retirement System (MSRS), which covers all executive branch employees, and the Public Employees
Retirement Association (PERA), which covers local and county govemment employees, have
reemployed annuitant provisions, all tied, as are the teacher plans, to the maximum exempt eamings
permitted under the Social Security System. The CUlTent proposal which abandons those ties and uses

a much higher $46,000 limit instead, is likely to trigger a similar request by those non-teacher plans.

15. Further Design Questions. The proposal would apply a $46,000 exempt income limit for teacher plan
retirees, regardless of age (with no limit for those at or above the Social Security full retirement age ).
One question is whether $46,000 is the proper limit, or whether some other amount should be used.
Another question is whether one limit should apply for all teacher plan members under full retirement
age, or whether different rates should be used at different ages. The CUlTent law has the effect of
applying a considerably lower exempt limit for rehired annuitants at younger ages. Thus, CUlTent law
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may encourage individuals to remain employed rather tenninate. To not lose that incentive, perhaps
some fonn of multi-tiered approach should remain.

16. Study. The issue is whether the best action might be to not take any action at the current time on this
proposal, but rather take the time to study this matter in more detail, given the many plans that are
involved or wil soon be if this proposal were to pass for teacher plans, the policy implications of any
change, and the interaction of these exempt income limit provisions with early retirement provisions
the reemployed annuitant savings account provision in Chapter 356.

Amendments for Consideration

Amendment H3415-1A is a technical amendment which can be used if the Commission wishes to leave
sections 4 and 5 in the bilL. The amendment changes "age 70" on page 5, line 9, to "Social Security
nonna1 retirement age." This amendment corrects an error in the bill. Due to changes in Social Security
law which caused all penalties to end when an individual reaches Social Security normal retirement age,
rather than at age 70, the reemployed annuitant provision in Minnesota law ceases to be applicable to an
individual when that person reaches Social Security normal retirement age (between ages 65 and 67,
depending upon the individual's birth date).

Amendment H3415-2A deletes Section 1.

Amendment H3415-3A can be used if section 1 remains in the bilL. It prohibits all pre-retirement retum-
to-employment contracts after retirement by those under age 62, not just those which are written, and
removes reference to different treatment if individuals are age 62 or over. This reestablishes a general
prohibition against in-service distributions. The reference to age 62 is not needed for those who might be
in the program under Section 3, because of the statement on page 2, line 28, stating that individuals may
participate in that phased retirement program, "notwithstanding other provisions of this chapter," and the
language in that section does pennit pre~existing contracts for those in that program.

Amendment H3415-4A deletes Sections 2,4, and 5, the Teachers Retirement Association (TRA) and
first class city reemployed annuitant exempt eamings provisions. It can be used if the Commission
concludes that no change in those programs should occur or if that provisions have been or wil be
addressed in another bil, or in other amendments.

Amendment H3415-5A can be used if Amendment H3415~4A is not used. It revises TRA and first
class city teacher exempt income limit provisions from the proposed $46,000 to an amount to be set by
the Commission, either higher or lower than $46,000.

Amendment H3415-6A can be used if the Commission retains the TRA and first class city teacher plan
reemployed annuity provisions, either with the proposed $46,000 exempt income limit or some other
dollar limit. This amendment would provide similar changes to the MSRS and PERA reemployed
annuitant provisions. If $46,000 is not used, a verbal amendment to the amendment will be needed to
insert the chosen amount.

Amendment H3415-7 A deletes Section 3, the proposed TRA phased retirement program.

Amendment H3415-8A can be used if Section 3 remains in the bilL. It adds additional qualification
requirements similar to those applicable to the Minnesota State Colleges and Universities System
(MnSCU) programs. The individual must have at least ten years ofTRA service credit, be a full-time
teacher prior to tennination of service, and retum to work on a one-third to two-thirds time basis. The
amendment also adds a continuing rights subdivision, as found in the MnSCUprovision.

Amendment H3415-9A can be used if Sections 2, 4, and 5 remain in the bill and the Commission wishes
to limit the reemployment exempt income limit for younger reemployed annuitants. It would reinstate a
restriction for those who have not yet reached age 62 (the earliest age for drawing Social Security
benefits). For that group, the exempt eal1ings limit would remain at the maximum exempt income limit
permissible under Social Security law for those age 62.

Amendment H3415-10A can be used to insert a section requiring TRA employing units to make
employer contributions to the plan on behalf of reemployed annuitants.
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Attachment A

Background Information on Reemployed Annuitant Earnings Limitations

A. Reemployed Annuitant Eamings Limitations under Social Security. Since the creation of the Old
Age and Survivors Insurance Program (Social Security) in the 1930s, Social Security benefits have
been subject to an employment eamings limitation, known as the earnings test. The Social Security
Administration (SSA) maximum salary eamings limitations for continued receipt of full benefit
amounts under the federal Old Age, Survivors and Disability Insurance Program are used by the SSA
to detel11ine whether Social Security benefits must be reduced because the individual has salary or
self-employment income in excess of the maximums permitted under federal law for continued full
receipt of those benefits.

The following table sununarIzes the annual maximum eal1ings pennissible by Social Security benefit
recipients for each year from 1985 onward, which a benefit recipient may receive without inculTing a
reduction in Social Security benefits. In the table these maximums are refelTed to as exempt
amounts, since they indicate the highest salary eal1ings, which are exempt from a penalty--a
reduction in the Social Security benefits that otherwise would be received. Under Social Security
law, the exempt amount differs with the age of the individuaL. If an individual is under the Social
Security full retirement age, once 65 and now between age 65 and age 67, depending on the person's
year of birth, but drawing Social Security Old Age Insurance benefits, the maximums are fairly low.
The exempt amount for the year in which the Social Security full retirement age is reached is notably
higher. The following table has three columns, which are the applicable year, the maximum (exempt)
amount under age 65 (before 2000) or under the full nonnal ì-etirement age (after 1999), and the
maximum amount for age 65-69 (before 2000) or for the full nonna1 retirement age year (after 1999):

Prior to

Under Year of Full Year of Full 

Year Age 65 Age 65-69 Year Retirement Age Retirement Age
1985 $5,400 $7,320 2000 $10,080 $17,000
1986 $5,760 $7,800 2001 $10,680 $25,000
1987 $6,000 $8,160 2002 $11,280 $30,000
1988 $6,120 $8,400 2003 $11,520 $30,720
1989 $6,480 $8,880 2004 $11,640 $31,080
1990 $6,840 $9,360 2005 $12,000 $31,800
1991 $7,080 $9,720 2006 $12,480 $33,240
1992 $7,440 $10,200 2007 $12,960 $34,440
1993 $7,680 $10,560 2008 $13,560 $36,120
1994 $8,040 $11,160
1995 $8,160 $11 ,280
1996 $8,280 $12,500
1997 $8,640 $13,500
1998 $9,120 $14,500
1999 $9,600 $15,500

If the Social Security benefit recipient is under the full retirement age, the reduction is one dollar of
Social Security benefits for each two dollars of eamings in excess of the maximum amount eal1ed.
For the year in which the full retirement age is attained, the reduction is one dollar for each three
dollars of earnings in excess of the maximum amount eamed.

B. Reemployed Annuitant Eamings Limitations under the Minnesota Public Pension Plans. Among
Minnesota public pension plans, but unlike Social Security, the public employee must temiinate from
active public employment with the employing unit to initially qualify to receive the public employee
retirement annuity. If the individual's public pension plan has a reemployed annuitant eamings limit
provision, the individual often (but not always) wil be subject to that reemployed eamings limit if the
individual retul1S to public employment with pension coverage in the same public pension system.

These reemployed aimuitant provisions in Minnesota public pension plans bear a great similarity to the
Social Security System but are far less global in scope. Under Social Security, the benefit reductions
would be applied to any Social Security benefit recipient under the full retirement age who exceeded
the maximum pemiissible exempt salary eamings, regardless of the employer, applicable for the
individual's age. In contrast, if a Minnesota public pension plan has a reemployed annuitant earnings
provision, reductions or suspension of the annuity by the plan will occur for those with salary income
in excess of exempt amounts only from employment covered by the same pension plan or system. An
annuitant from the General Employee Retirement Plan ofthe Public Employees Retirement
Association (PERA-General) who becomes reemployed in a position covered by the Miimesota State
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Retirement System (MSRS), the Teachers Retirement Association (TRA), or any other public pension
system, would not be subject to the reemployed annuitant provisions in PERA law. Also, no
Minnesota public pension plan benefit reductions would occur if the annuitant becomes employed by a
govemmental employer in another state, by the federal govemment, or in the private sector.

Even within the same public pension system, reemployed annuitant reductions may not apply if the
individual becomes employed in a position covered by another plan within the system. Typically, the
laws have been constructed or interpreted in a way that applies reemployed annuitant earnings
provisions if an annuitant from one plan in a system becomes employed by another plan in that same
system providing that both plans were originally created within that system. A Public Employees
Police and Fire Retirement Plan (PERA-P&F) annuitant vvho becomes employed in PERA-General
covered employment will be subject to PERA's reemployed annuitant provision because PERA-P&F
was spun out ofPERA-General in 1959. However, a retiree from the State Patrol Retirement Plan
who becomes reemployed in an MSRS-General covered position faces no reemployed annuitant
penalties because the State Patrol Plan was originally not administered by MSRS, but was moved into
MSRS for administrative purposes in 1969. The State Patrol Retirement Plan has no reemployed
annuitant earnings provision in the plan, and the provision in MSRS-Generallaw has been interpreted
as not applying to State Patrol annuitants.

Reemployed annuitanteamings limitations in Minnesota law support the requirement that a public
employee must teniiinate the employment relationship in order to receive a retirement benefit. The
limitations ensure that politically connected public employees cannot manipulate the personnel
system and also maximize their income by drawing a full retirement benefit along with a full salary.
In doing this, the reemployed annuitant earnings limitations follow one of the traditional purposes for
a retirement plan, which is to assist the personnel system in producing an orderly and systematic out-
transitioning of senior employees who have reached the end of their n0111al working lifetime.

However, when reemployed annuitant eal1ings limitations do not apply uniformly, when some plans
have no limits, when the limitations impact differently when applicable, or when no limitations apply
to most reemployed annuitant situations (i.e., a public plan annuitant employed by a private sector
employer or by a public sector employer of a different level or branch of govel1ment), the basic
faimess of the limitations can be questioned.

The following chaii provides information on the reemployed annuitant eamings limitation laws in
Minnesota's public plans:

Retirement Plan

General State Employees
Retirement Plan of the
Minnesota State
Retirement System

(MSRS-General)

MSRS Correctional State

Employees Retirement
Plan (MSRS-Correctional)

State Patrol
Retirement Plan

Legislators
Retirement Plan*

Elective State Officers
Retirement Plan

Judges Retirement Plan

MSRS Unclassified State
Employees Retirement
Program of the Minnesota

State Retirement System

(MSRS-Unclassified)

H341S-S3S31 Memo

Applicable
Compensation

Salary or wages
from state of from
employer of
MSRS-General
members

Same as
MSRS-General

No provision

No provision

No provision

No provision

No provision

Limit

Threshold

Social Security

maximums

($13,560 annually
if under the Social

Security normal
retirement age;
$36,120 in year in
which Social
Security normal
retirement age is
reached; no limit

thereafter)

Same as
MSRS-General

No provision

No provision

No provision

No provision

No provision

Effect After

Threshold Exceeded

Suspension of annuity
for the balance of the
calendar year or unti
reemployment termina-
tion, with the

suspended annuity
amounts deposited in a
separate account,

earning six percent
compound annual
interest, payable at the
later of age 65 or one
year after the reemploy-
ment ends

Same as
MSRS-General

No provision

No provision

No provision

No provision

No provision

A-2

Reemployment
Period

Retirement
Coverage

No retirement
coverage

Exceptions

No application to
service as temporary
legislative employee.
Suspension lifted
during any sick leave

Same as Same as
MSRS-General MSRS-General

No provision No provision

No provision No provision

No provision No provision

No provision No provision

No provision No provision
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Reemployment
Period

Applicable Limit Effect After Retirement
Retirement Plan Compensation Threshold Threshold Exceeded Coverage Exceptions

Public Employees Salary from Social Security Suspension or reduc- No retirement No application to
Retirement Association governmental maximums tion, whichever pro- coverage service as a local

(PERA) subdivision ($13,560 annually duces higher annual government elected
employment or if under the Social amount Suspension of official
public employee Security normal amount is for the
labor union em- retirement age; balance of the calendar
ployment $36,120 in year in year or until re-

which Social employment termina-
Security normal tion. Reduction is one-
retirement age is half of the excess over
reached; no limit the maximum if under
thereafter) the Social Security full

retirement age and one-
third of the excess over
the maximum if at the
Social Security full re-
tirement age. The re-
duction or suspended
amount is deposited in

a separate account,
earning six percent
compound annual
interest, payable at the
later of age 65 or one

year after the
reemployment ends.

Public Employees Police & Same as PERA Same as PERA Same as PERA Same as PERA Same as PERA
Fire Fund (PERA-P&F)

Teachers Retirement Income from teach- Social Security Reduction in following No retirement No application to
Association (TRA) ing for employing maximums calendar year anriuity of coverage interim superintendents

unit covered by ($13,560 annually one-half of the excess during a lifetime limit of
TRA, income from if under the Social over the maximum, with three 90-day
consultant or inde- Security normal the annuity reduction exemption periods or
pendent contractor retirement age; amount deposited in a to reemployed retired
teaching services $36,120 in year in separate account earn- Minnesota State Col-
for employing unit which Social ing six percent com- leges and Universities
covered by TRA, or Security normal pound annual interest, faculty working
income received by retirement age is payable at the later of between 33.3 and 66.7
comparable reached; no limit age 65 or one year after percent of full time with
position if greater thereafter) the reemployment ends salary under $46,000
than actual income or application to higher
received education salary over

$46,000 if total higher
education salary is
greater than $46,000

First Class City Teacher Same as TRA, Same as TRA Same as TRA, except Same as TRA Same as TRA
Retirement Fund . except for applica- reduction is one-third of
Associations ble employers excess over the maxi-

mum

Minneapolis Employees No provision No provision No provision No provision No provision
Retirement Fund (MERF)

Local Police or Typically no Typically no Typically no Typically no Typically no
Salaried Firefighter provision provision provision provision provision
Relief Associations

C. Example of Teachers Retirement Association (TRA) Reemployed Annuitant Earnings Limitation
Provision. The CUlTent TRA limit, Miimesota Statutes, Section 354.44, Subdivision 5, provides for a
reduction in the subsequent year's annuity of one dollar for every two dollars earned in excess of 

the 

Social Security limitation, which is $13,560 annually ($1,130 monthly on a 12-month basis or $1,507
monthly on a nine-month basis) in 2008 for retirees before the year in which Social Security n0l11al
retirement age is reached (between age 65 and age 66 for retirees with birth years between i 93 7 and
1955) and is $36,120 for the year of attaining the Social Security full retirement age.

H3415-S3531 Memo
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TRA Annuitant Retiring at Age 63
Final Five Years' Salary

Year 1 ...................... 48,430
Year 2...................... 50,850
Year 3 ......................53,390
Year 4...................... 56,060
Year 5 ...................... 58,858

Highest Five Successive Years Average Salary$53,517.65
Benefit Accrual Percentage (30 Years x 1.7) x .51

$27,294 ($2,274.50/l10nth) i

Situation 1 Situation 2 Situation 3 

TRA Annuitant with
TRA A1UlUitant TRA Annuitant with $25,000 Reemployment,

without any $25,000 Reemployment, Reemployment Earning
Reemployment Current Law 2 Limit of$46,000

Reemployed Earnings $25,000 Reemployed Earnings $25,000..
TRA Annuity $27,294 TRA Annuity 27 ,294 TRA Annuity 27,294t1

i¡
:; Total $27,294 Total $52,294 Total $52,294

Reemployed Earnings $25,000 Reemployed Earnings $25,000
TRA Annuity $27,294 TRA Annuity: TRA AnnÙity:

Year 1 Earnings $25,000 Year 1 Earnings $25,000
Earnings Limit 13,560 Earnings Limit 46,000

N Excess Amount $11,440 Excess Amount $0
Ri

$1 for $2 Deferral 3 $1 for $2 Deferral 3
i¡

$5,720 $0;;
TRA Base Annuity $27,294 TRA Base Annuity $27,294
Deferred Amount 5,720 Deferred Amount 0
Remaining Annuity $21,574 Remaining Annuity $27 ,294

Total $27,294 Total $46,574 Total $54,794

1 Does not include any reduction due to early receipt of the annuity

J
- Year 2 am/uiZv amount assumes no Minnesota Post Retirernent Investment Fund (Post Fund) post-retirenient adjustments and

assumes no increase in the Social Securi~v earnings test aniount, although both are likely,
3 Reduction amount is deposited in a separate account, credited ivith six percent cOinpound interest annually, payable at the

later of age 65 or one year afier tennÙiation of the reemployment.

H3415-S3531 Memo
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Attachment B

State Employee Post Retirement Option Program

The state employee post-retirement option program (Minnesota Statutes, Section 43A.346) was enacted in
2005 as one of several programs intended to allow state employees to transition into full retirement while
meeting employer workforce needs. It is based upon provisions in 2005 Session H.F. 1953 (C011ish);
S.F. 1845 (Larson), and was passed as paii of an Omnibus State Government Finance Bil as Laws 2005,
Chapter 156, Article 3, Section 2. That same omnibus bil contained a voluntary hour reduction provision
and a voluntary unpaid leave of absence provision.

For purposes ofthis program, "state employee" means "a person currently occupying a civil service
position in the executive or legislative branch," or the staff ofMSRS or PERA, the Offce of the Legislative
Auditor, or the Metropolitan CounciL. PERA staff was added to this provision last year (Laws 2007,
Chapter 134, Article 11, Section 4).

Under the state employee post-retirement option program, state employees who worked at least half-time
during the prior five years, who tel11inate from state service and qualify for an unreduced annuity
(including a "Rule of 90" annuity), can agree to accept a post-retirement option position with the same or
different appointing authority under \vhich the individual will reduce hours at least 25 percent or to half-
time, whichever is the greater reduction. While in the program, reemployed annuitant maximum exempt
eal1ings limitations do not apply. The appointments are for one year but can be renewed for up to five
years. The appointing authority has sole discretion to determine whether positions under this program are
to be offered. Any offer of a position in this program must be made in writing by the appointing authority
to the employee, on a form provided by the Department of Employee Relations and MSRS or PERA
(Minnesota Statutes, Section 43A.346, Subdivision 5).

A reading ofthe current statute strongly implies that these agreements between the individual and the state
employer must be reached while the individual is an active employee, before termination of service and
commencement of a retirement annuity. Eligible individuals are state employees, defined above as
individuals "currently occupying" state employment positions. Any individual who has already
teniiinated is not "currently occupying" the position. The provision further states that any offer of a post-
retirement option position must be made in writing by the appointing authorÜy to the employee. Deferred
retirement plan members and retirees are not employees.

Based on a review of federal compliance requirements, PERA concluded that this program as stated in
current law is not compliant with federal requirements. Because active employees are making arrangements
to retul1 to employrnent with the employing unit following a "tel111ination," PERA is conce11ed that the
federal govenniient would not view these tenninations as valid, and that the retirement benefits these
individuals begin to draw 'would be viewed as in~service distributions. In general, allowing in-service
distributions is inconsistent with remaining a qualified plan for tax purposes. However, a recent exemption
:lioin in-service distribution requirements was recently enacted in federal legislation, permitting in-service
distributions to be made if the individual is at least age 62. A provision in the 2006 Pension Protection Act
amended Section 401(a) ofthe Inte11al Revenue Code by adding a paragraph stating:

A trust f0l111ing part of a pension plan shall not be treated as failing to constitute a
qualified trust under this section solely because the plan provides that a
distribution may be made from such trust to an employee who has attained age 62
and who is not separated fiom employment at the time of such distribution.

That change was effective for plan years after December 31, 2006.

H3415-S3531 Memo
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Attachment C

Background Information on MnSCU Phased Retirement Program

The Minnesota State Colleges and Universities (MnSCU) phased retirement program was initially
established in 1994 by Laws 1994, Chapter 602, Section 2, and has been revised since then to apply to
more plans and to increase the exempt income amount. The program was promoted in 1994 by the
MnSCU faculty bargaining representative, the Inter-Faculty Organization (IFO).

The program was intended to pel111it MnSCU to retain key faculty members by allowing those faculty
members to continue partial employment after retirement at the option of the system, without any
reduction in their public retirement annuity.

Under CUlTent law, MnSCU faculty members are eligible to participate in the phased retirement program
if the person:

(1) has ten years of service credit from a public pension plan in which MnSCU is a

participating employer;

(2) was employed prior to retirement on a full-time basis as a MnSCU faculty member or as a
MnSCU administrator in the unclassified service;

(3) retires fi'om the General State Employees Retirement Plan of the Minnesota State
Retirement System (MSRS-General), or from the Teachers Retirement Association (TRA),
or fi'om a first class city teacher plan; and

(4) retul1S to employment by MnSCU on at least one~third of full time and not more than two-
thirds of flill time under an agreement with a salary of no more than $46,000 per calendar
year.

Paiiicipation in the phased retirement program brings an exemption from the MSRS~General, TRA, or
first class city teacher plan reemployed annuitant exempt earnings limit provision, which vvould otherwise
apply whenever the applicable Social Security earnings limitation amount was reached, providing the
reemployment income does not exceed $46,000. Any income above that amount would be subject to
treatment under the applicable plan reemployed annuitant exempt income provision.

H3415-S3531 Memo
12

C-1 Attachment C



GAP N e'ws
PUBUSHED BY THE INSTITUTE Of INiTERNAL AUDiTORS

Second Quarter 2007 . VoL. 2 . No.2

The Retire and Rehire Controversy: What it Means for the Public Sector
Learn what facts organizations that rehire their retirees need to consider to balance the benefits with the costs
of this growing practice.

W. ANDREW KNIGHT
ASSISTANT CITY AUDITOR, DALLAS, TEXAS

If YOU cquld retire from your orgànizi;tion and draw a pension only to be rehired later and earn a salary, would you
do it? You'd probably consider the offer, especially because it would be like bringing in twosalarÎes. However,
besides giving up all of retirement's benefits like playing golf every day or traveling the world, why would you not
consider the offer? For one thing, rehiring retired employees places an increased actuarial risk on the organization's
retirement fund. It also places the organization at risk for noncompliance with Internal Revenue Service (IRS) rules.
Since 1988, the IRS has increased its retirement plan audit activity. The IRS has new tools and programs to deal
with the unique characteristics of retirement plans as audit targets. Considering this, plan sponsors should assess
their level of audit risk because the IRS position, as stated in the Internal Revenue Manual, is that any deviation can
result in disqualification.

If the ret4re and rehire practice is well-planned with appropriate controls in place, it can be a valuable tool for
management to maintain institutional knowledge and fil critical skill needs. However, if the p-ropar controls are n()Ufì___
place or are not working, the practice can be a crutch, a symptom, anda result of inadequate succession planning
and training that increases actuarial risk and noncompliance risk to the retirement fund. Auditors need to be aware
of whether or not an organization uses the practice of rehiring its retirees to assure the integrity of the retirement
process and by extension, the organization, the fund, employees, and future benefit reCipients. To gather insight into
the organization, auditors also need to know how the process is implemented.

THE RETIRE AND REHIRE PRACTICE

What is it?
Retire and rehire is the practice of retired workers re.entering the workforce of their former employer as 'an
employee - rather than as an independent contractor - which entitles them to employee benefits, including
retirement benefits. This practice is becoming more commonplace and is happening in all levels of government -
federal, state, city, and locaL. The only place where the retire and rehire process is not widespread is in the private
sector, possibly because there aren't many defined benefit plans remaining. A defined benefit plan is a retirement
plan in which the employer or organization guarantees the future benefits and as such, assumes the actuarial and
investment liabiliy. Contrast this with a definedcontribution plan (e.g., 401 (k), 457, and individual retirement
accounts), in which there is no guarantee of future benefits, and the amount available at retirement is directly related
to investment success.

Who is doing it?
More people than one might expect are participating in the retire 

and rehire practice. All levels of employees - from
executive managers to scientists to teachers - are retiring and being rehired.

Why does it happen?
It happens because employers want to retain specific knowledge and experience, and many retirees are able to
earn a salary while drawing a pension. But, there is a longer, more comprehensive answer. The retire and rehire
process happens because:

o There sometimes are shortages of skill and knowledge, either real or perceived, beit school teachers in rural
Alaska or scientist.s at Los Alamos National Laboratòry.

.. Organizations do not perform timely succession planning for the next generation of workers.
ø Many government organizations encourage the practice through human resource programs with poliCies and

procedures.

And it seems that the retire and rehire trend will continue to increase. According to the Harvard School of Public
Health, approximately 77 million babies - now known as baby boomers - were born between 1946 and 1964. In
2006, the oldest of these boomers turned 60 and in some organizations became eligible to r,etire. In 2011, the oldest
will turn 65, which is a common retirement age. These people can expect to live, on average, to be 83 years old and
many will live well into their 90s. A survey by the Associated Press found that 66 percent of baby boomers expect to
work for pay after retirement.

TWO MAJOR RISKS OF THE RETIRE AND REHIRE PRACTICE
(

Whether welkontrolled or not, the retire and rehire practice presents two areas of risk to an organization's
retirement fund: negative aciuilfia+impactandn0neompHanee with IRSru1es.

Risk One: Negative Actuarial Impact
Although the retire and rehire practice helps an organization retain specific knowledge and experience, it has a
negative actuarial impact on the organization's retirement fund. Most defined-benefit retirement plans were not
designed to have participants who do not contribute. Depending upon the plan's rules, rehired retirees may have ir~



choice to contribute and earn additional service credit or to not contribute and not earn additional service credit.
Typical employees (i.e., not rehired retirees) don't have this choice - they are required to contribute.

Rehired retirees who do not contribute to - but receive a pension from - the retirement fund present a negative

impact on the fund as demonstrated in Figure 1. The fiscal health of a retirement fund can be measured by its
"funded ratio," which is the relationship of its assets (Le., the numerator) to its liabilities (Le., the denominator). A
funded ratio of 100 percent means that for every dollar of actuarial accrued liability, there is a dollar of asset. This is
a fiscally~sound position. Rehired retirees who do not contribute do not add to the numerator, and they receive the
pension, which increases the denominator. Furthermore, the rehired retirees take the place of a typical employee
who would be contributing and increasing the numerator. The overall effect is that assets are reduced relative to the
liabilities, which is not a fiscally-sound direction.

Figure 1: Measuring the Actuarial RiskPlaced on the Fund

Actuarial analysis can approximate the point at which the practice quantifiably negatively impacts the fund. Many
factors are involved, including assumptions regarding the salary levels, projected salary increases, and number of,
and expected, tenures of retired rehires. As few as 100 rehired retirees in a workforce of 8,000 (1.25 percent) can
make an actuarial impact. Employer or employee contribution rates may not be impacted immediately, but the
additional liabiliies imposed may shorten the amount of time before an increase is necessary or lengthen the
amount of time before a contribution rate reduction is possible.

Avoiding In-service Distributions

,

w4111o$'e its tiax eX'€mpt sta~bl!~.

of employrnent in whic'h tt::e

Risk Two: NOlicompliance With IRS Rules
Another risk of the retire and rehire practice is running afoul
of IRS rules. Màny of the governmental organizations that
rehire their retirees participate in retirement plans whose
contributions are exempt from federal income tax. The IRS
has regulations that determine who is eligible to receive
pension payme~-~4)."tax:.ê.~empt retirement funds.

,..--:._.."_.,~"..-,_.-'" . -'"

code

So, how can auditors determine if rehired retirees have had a true separation from service and are not presenting
noncompliance risk to the retirement fund? Although there appears to be litmus test, the legal counsel

must define the organization's legal strategy regarding this issue.

..¡,i~W . . a . ¡\~t:t;/i'Ii$ t~ . ... .~(iftlse ~(i~er
o~ls~tls!e.r t'he retiree' returns to w,~r\ . . t from w:nic'h he or she retired.
.. _Ì\~~l1êt; tl1e ré'tlt~ê rè'£wtnc$ .
e \ryQ~t~er the retiree received any tr¡;inin~ ore~blcationin the interim.
· ~h~~~;er~l1~tew~~. . .è ..... ~1~,.~~'l~~ or w:rltt:en, r~t1~ee to rettdn-i to work aft;er re'tiring.
· t~'elàeriil¥d (¡f time the riilJ;reet,w~rk.

.. Whether the retiree returns for a specific reason (e.g., to complete a project or to mentor a replacement).

~~~;~~''Ì.i~~l~~~~~El4117$t!O ~iØ~k.

t. An example of this would be a worker retiring a long career as
young successor takes office as comptroller the next day and there are no problems. However, the

young successor dies unexpectedly the next week. The employer then asks the senior retiree to return until another
successor can be found, so the retiree is rehired. Even though the senior worker returned to his former Job, to his
former employer, with little interim, and no education during the interim, he returned for a reason unforeseeable at
the time of his retirement, for a specific reason, and for a defined period of time.

By examining each indIvidual case, auditors can determine whether there has been a true separation from service.
In the absence of a true separation from service, a person, whether having retired or not, is still in service to the
organization, by definition.
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\l Is the practice proactively managed with a formal,
documented program or process, or is it done ad hoc?

o Is the practice managed in such a way as to quantify and limit
the impact on the retirement fund?

(I What is the control environment?
o What is the authorization and approval process?
o What are the rules concerning pre-retirement and

rehire salary administration?
o Are there limits on rehire tenure?
o Is there a defined waiting period between retirement

and rehire?
o What is the policy of the retirement fund management?
o How is the retirement fund made aware when a

pension recipient has been rehired?
o Does the organization have rules that address

concurrent receipt of a pension and a salary?
4) Has legal counsel reviewed the process and have their

concerns been addressed?
e Is the organization's practice in accord with IRS rules?
o Has the IRS issued a priyataJattaIT\JlJn9 to the retirement fund regarding its practice?

AUDIT CONSIDERATIONS

In reviewing an organization's practice of rehiring its retirees, here
are some things auditors need to c.onsider:

BALANCING THE BENEFITS WITH THE COSTS

Public Perception Issues of
the Retire and Rehire
Practice

Many government organizations have
encountered public relations problems
because many taxpayers see this
practice as poor stewardship of public
money. Some ask why an employee
should receive both a pension. and a

salary. And the practice calls into
question the definition of retirement
and the true purpose of a retirement
plan. Isn't the intended purpose to
provide for people when they can no
longer work?

Having the discretion to rehire retired government employees is a vàluable tool for management. At the same time,
management must be aware of the cost of the use of such a tool as expressed in the actuarial impact on the
retirement fùnd.The practice must be controlled by management and retirement fund administrators to be in
compliance with IRS regulations so there is no risk of making a pension distribution to an ineligible person, thereby
endangering the tax-exempt status.

,

W. Andrew Knight is an assistant city auditor in the Office of the City Auditor for the City of Dallas, Texas. He served as an assistant .state
auditor for the Texas State Legislature from 1991-1995. Knight holds a master's degree in business administration In international management
and is the process ofeaming his certified internal auditor designation.

All contents of this Web site. except where expressly stated, are the copyrighted property of The Institute of Internal Auditors Inc.
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03/07/0801 :57 PM PENSIONS EB/PO

1. .................... moves to amend H.P. No. 3415; S.P. No. 3531, as follows:

H3415-1A

Amendment H3415-1 A i 6



1.

1.

1.

1.4

03/07/0801:58 PM PENSIONS EB/PO

.................... moves to amend H.P. No. 3415; S.P. No. 3531, as follows:

Page 1, delete section 1

Renumber the sections in sequence and correct the internal references

Amend the title accordingly

H3415-2A

Amendment H34l5- 2A
i 7



1.

1.2

1.

03/07/08 02:00 PM PENSIONS EB/PO

.................... moves to amend H.E No. 3415; S.F. No. 3531, as follows:

Page 1, line 11, delete the new language

Page 1, line 13, before "contract" insert "or oral"

H341S-3A

Amendment H3415-3A 18



1.

1.

1.

i .4

1.5

1.6

03/07/08 02:01PM PENSIONS EBIPO

.................... moves to amend H.F. No. 3415; S.F. No. 3531, as follows:

Page 1, delete section 2

Page 3, delete section 4

Page 4, delete section 5

Renumber the sections in sequence and correct the internal references

Amend the title accordingly

H3415-4A

Amendment H3415-4A 19



1.

1.2

1.

i .4

03/07/08 02:07 PM PENSIONS EB/PO

.................... moves to amend H.F. No. 3415; S.F. No. 3531, as follows:

Page 2, lines 3 and 5, delete "$46,000" and insei1 "~"

Page 4, lines 4 and 6, delete lf$46,OOOlf and insert "$......"

Page 5, lines 8 and 9, delete "$46,000" and insei1 lf$......lf

H3415.5A

Amendment H3415-5A 20



03/07/08 02: 1 6 PM PENSIONS EBIPO H3415-6A

1. .................... moves to amend H.F. No. 3415; S.F. No. 3531, as follows:

1.2 Page 1, after line 6, insert:

1. "Section 1. Minnesota Statutes 2006, section 352.115, subdivision 10, is amended to

1.4 read:

Amendment H34 i 5-6A 21



03/07/0802:16 PM PENSIONS EB/PO H3415.6A

2.1 (d) No payroll deductions for the retirement fund may be made from the earnings of

2.2 a reemployed retired employee.

2.3 ( e) No change shall be made in the monthly amount of an annuity or retirement

2.4 allowance because of the reemployment of an annuitant.

2.5 EFFECTIVE DATE. This section is effective July 1, 2008.

2.6 Sec. 2. Minnesota Statutes 2006, section 353.37, subdivision 1, is amended to read:

2.7 Subdivision 1. Salary maximums. The annuity of a person otherwise eligible for

2.8 an annuity under this chapter must be suspended under subdivision 2 or reduced under

2.9 subdivision 3, whichever results in the higher annual annuity amount, if the person reenters

2.10 public service as a nonelective employee of a governmental subdivision in a position

2.11 covered by this chapter or returns to work as an employee of a labor organization that

2.12 represents public employees who are association members under this chapter and salary

2.13 for the reemployment service exceeds the annual rriaximum earnings allm~;able for that

2.14 age foi tIie continucd receipt of full benefit amounts monthly under the federal Old Age,

2.15 Surviv01ß and Dißabilty Insurance Program as ßet by the ßecretary of health and human

2.16 ßCI vicêß undci Unitcd States Code, title 42, ßeetion. 403, $46,000 in any calendar year. ff

2.17 the pcrwn. has not yet reached the minimulTl. age for the receipt of Social Security bCfiefitß,

2.18 the maximum ßalary for the person is equal to the ammal inaXimU111 earningß allo w able for

2.19 the ininim.um age for thc receipt of Social Security benefits. After a person has reached

2.20 retirement age as defined in subdivision 1 b, no aimuity suspension or reduction occurs.

2.21 EFFECTIVE DATE. This section is effective July 1,2008.

2.22 Sec. 3. Minnesota Statutes 2006, section 353.37, subdivision 2, is amended to read:

2.23 Subd. 2. Suspension of annuity. The association ~ must suspend the annuity

2.24 on the first of the month after the month in which the salary of the reemployed annuitant

2.25 exceeds the maximmuß set maximum stated in subdivision i, based only on those months

2.26 in which the annuitant is actually employed in nonelective public service in a position

2.27 covered under this chapter or employment with a labor organization that represents public

2.28 employees who are association members under this chapter. An annuitant who is elected

2.29 to public offce after retirement may hold offce and receive an annuity otherwise payable

2.30 from the association.

2.31 EFFECTIVE DATE. This section is effective July 1,2008."

2.32 Renumber the sections in sequence and con-ect the internal references

2.33 Amend the title accordingly
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.................... moves to amend H.F. No. 3415; S.F. No. 3531, as follows:

Page 2, delete section 3

Renumber the sections in sequence and correct the internal references

Amend the title accordingly

H3415-7A
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1. .................... moves to amend H.P. No. 3415; S.P. No. 3531, as follows:

1. Page 2, delete lines 34 and 35

1. Page 3, delete lines 1 and 2, and insert:

1.4 "(1) is at least age 62;
1.5 (2) is a teacher as defined by section 354.05, subdivision 2, with at least ten years of

1.6 allowable service;

1. (3) enters into a written agreement with the employing unit to return to work;

1.8 (4) retires under provisions of section 3354.44 and begins to draw an annuity from

1.9 the association;

1.0 (5) was employed on a full-time basis immediately preceding retirement; and

1.11 (6) returns to work on not less than a one-third-time basis and not more than

1.12 two-thirds-time basis with the employing unit."

1.13 Page 3, after line 24, inseii:

1.4 "Subd. 8. Continuing rights. A person who returns to work under this section is a

1.15 member of the appropriate bargaining unit and is covered by the appropriate collective

1.16 bargaining contract. Except as provided in this section, the person's coverage is subject to

1.7 any part of the contract limiting rights of part-time employees."
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1. .................... moves to amend H.P. No. 3415; S.P. No. 3531, as follows:

1. Page 1, line 18, strike "retired" and insert "has reached the minimum age for receipt

1.3 of Social Security benefits and retires"

1.4 Page 2, lines 6 to 9, reinstate the stricken language

1.5 Page 2, line 8, after the fìrst "maximum" insert "exempt"

1.6 Page 2, line 9, before the period insert ", rather than $46,000"

1.7 Page 3, line 28, strike "retired" and insert "has reached the minimum age for receipt

1.8 of Social Security benefits and retires"

1.9 Page 3, line 29, strike "any person receiving"

1.0 Page 4, reinstate lines 7 to 10

1.1 Page 4, line 9, after the first "maximum i' inseii "exempt"

1.2 Page 4, line 10, before the period inseii ", rather than $46,000"

1.3 Page 5, line 1, before "Consistent" inseii "fi"

1.4 Page 5, line 9, delete "After a person has reached age 70,"

1.5 Page 5, line 10, delete "the deferral requirement no longer applies."

1.16 Page 5, after line 1 1, inseii:

1.7 "(b) If the person has not yet reached the minimum age for receipt of Social Security

1.18 benefits, the maximum salary the reemployed teacher may earn before triggering the

1.9 deferral specified in paragraph (a) is the annual maximum earnings allowable for someone

1.20 at the minimum age for receipt of Social Security benefits.

1.21 ( c) After a person has attained Social Security nonnal retirement age, the deferral

1.2 requirement no longer applies."
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1. .................... moves to amend H.F. No. 3415; S.F. No. 3531,as follows:

1.2 Page 1, after line 15, inseii:

1.3 nSec. 2. Minnesota Statutes 2006, section 354.42, subdivision 3, is amended to read:

1.4 Subd. 3. Employer. (a) The regular employer contribution to the fund by Special

1. School District No.1, lviinneapolis, after July 1, 2006, and before July 1, 2007, is an

1.6 amount equal to 5.0 perccnt of the isalary of each of its teachers who is a coordinated

1. member and 9.0 percent of the salary' of each of its teachers yy'ho is a balSie member. After

1.8 July 1,2007, the regular employer contribution to the fund by Special School District No.

1.9 1, Mimieapolis, is an amount equal to 5.5 percent of salary of each coordinated member

1.0 and 9.5 percent of salary of each basic member.

l. 1 .D The additional employer contribution to the fund by Special School District No.

l.2 1, Minneapolis, aftcr July 1,2006, is an amount equal to 3.64 percent of the salary of each

l.3 . teacher who is a coordinated member or is a basic member.

l.4 (b) The employer contribution to the fund f01 every othCl employer is an amount

1.5 equal to 5.0 percent of the salary of each coordinated membc1 and 9.0 percent of the salary

1.16 of each basic member before July 1,2007, and 5.5 percent of the salary of caeh coordinated

l.7 inember and 9.5 pcrcent of the salary of each basic membei' after June 30, 2007.

l.S (c) The contribution required under paragraph (a) and, where applicable, the

1.9 contribution required under paragraph (b), must be paid on behalf of a teacher, as specified

1.20 under section 354.05, including those who retire and resume teaching service."

1.21 Renumber the sections in sequence and con'ect the internal references

1.22 Amend the title accordingly
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1.1 A bil for an act
1.2 relating to retirement; Teachers Retirement Association and :frst class city teacher

J.3 plans; providing for phased retirement from teaching; amending Minnesota

1.4 Statutes 2006, sections 354.05, subdivision 37; 354.44, subdivision 5; 354A,31,

1.5 subdivision 3; proposing coding for new law in Minnesota Statutes, chapter 354.

1.6 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

1. Section 1. Minnesota Statutes 2006, section 354.05, subdivision 37, is amended to read:

1.8 Subd. 37. Termination of teaching service. "Termination of teaching service"

1.9 means the withdrawal of a member from active teaching service by resignation or the

1.10 termination of the member's teaching contract by the employer. A member is not

1.1 I considered to have terminated teaching service, if before the age of 62, and before the

LJ2 effective date of the termination or retirement, the member has entered into a written

l.3 contract to resume teaching service with an employing unit covered by the provisions

1.14 of this chapter.

1.5 EFFECTIVE DATE. This section is effective July 1,2008.

1.16 Sec. 2. Minnesota Statutes 2006, section 354.44, subdivision 5, is amended to read:

J.7 Subd. 5. Resumption of teaching service after retirement. (a) Any person who

1.18 retired under the provisions of this chapter and has thereafter resumed teaching in any

1. 9 employer unit to which this chapter applies is eligible to continue to receive payments in

1.20 accordance with the annuity except that all or a portion of the annuity payments must be

1.21 reduced deferred during the calendar year immediately following any calendar year in

1.22 which the person's income salary from the teaching service is in an amount greater than th

1.23 annual l11àximum cZirnings allowable for that age for the continued receipt of full bcriefÌt
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2.1 ait10unts monthly under the federal old age, wivivorsarid disability immranee program

2.2 as set by the secretary of health and 11tlEaii set"vieeg under United Stzites Code, title 42,

2.3 section 403 $46,000. The amount of the reduction must be annuity deferral is one~half of

2.4 the salary amount in excess of the applicable reemployment income maximum specified in

2.5 this wbdivision $46,000 and must be deducted from the annuity payable for the calendar

2.6 year immediately following the calendar year in which the excess amount was earned. lf

2.7 the pei son has not yet icached the n:ÜnIiuum age for the icecipt vf Social Security benefits,

2.8 the maxifimru earnings £'Or the person must bc equal to the annual fi1aximum earnings

2.9 allowable for the minimU111 age for the reccipt of Social Security benefits.

2.10 (b) If the person is retired for only a fractional part of the calendar year during

2.11 the initial year of retirement, the maximum reemployment ine01ue salary exempt from

2.12 triggering a deferral as specified in this subdivision must be prorated for that calendar year.

2.13 (c) After a person has reached the Social Security ft normal retirement age, no

2.14 leeiriploymerit income maximmn deferral requirement is applicable regardless of the

2.15 amount of income salary.

2.16 (d) The amount of the retirement annuity reduction deferral must be handled or

2.17 disposed of as provided in section 356.47.

2.18 (e) For the purpose of this subdivision, income salary from teaching service includes,

2.1 9 but is not limited to:

2.20 ( 1) all income for services performed as a consultant or an independent contractor

2.21 for an employer unit covered by the provisions of this chapter; and

2.22 . (2) the greater of either the income received or an amount based on the rate paid

2.23 with respect to an administrative position, consultant, or independent contractor in an

2.24 employer unit with approximately the same number of pupils and at the same level as the

2.25 position occupied by the person who resumes teaching service.

2.26 EFFECTIVE DATE. This section is effective July 1,2008.

2.27 Sec. 3. ,(54.444) PHASED RETIREMENT PROGRAM.

2.28 Subdivision 1. Authorization. Notwithstanding any other provisions in this chapter,

2.29 an eligible person as specified in subdivision 2 is authorized to commence receipt of a

2.30 . retirement annuity from the association and enter into an agreement to return to work.

2.31 This provision must be administered in accordance with the federal Internal Revenue

2.32 Code and applicable rulings.

2.33 Subd. 2. Eligibilty. An eligible person is a person who:

2.34 (1) is a teacher as defined by section 354.05, subdivision 2, who is at least age 62;

2.35 (2) enters into a written agreement with the employing unit to return to work: and
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3.1 (3) retires under the provisions of section 354.44 and begins to draw an annuity

from the Teacher's Retirement Association.3.2

3.3 Subd. 3. Work agreement. Participation, the amount of time worked, and

the duration of participation under this section must be mutually a.greed upon.by the

employing unit and the employee. The employing unit may require up to a one-year notice

of intent to participate in the program as a condition of participation. The employing unit

shall determine the time of year the employee shall work. Unless otherwise specified in

this section, theemployin,g unit may not require a person to waive any rights under a

collective bargaining agreement as a condition of participation under this section.

Subd. 4. Exclusion. For purposes of this section, "employing unit" does not include

the Minnesota State Colleges and Universities system.

Subd. 5. No service credit or contribution. Notwithstanding any law to the

contrary, an eligible person under this section may not, based on employment to which

this section applies, contribute to or earn further service credit in the Teachers Retirement

3.4

3.5

3.6

Association.

Subd. 6. Annuity application procedure. A participant in the program specified in

this section must apply for a retirement annuity under the application procedure specified

in section 354.44, subdivisions 3 and 4. A coPY of the written agreement with the

employing unit must be included with the person's retirement annuity application. This

written agreement must include the termination date and reemployment date. The filing

of the inital executed agreement must occur before reemployment under the agreement

commences. The reemployment date must be after the member's accrual date.

Subd. 7. Annuity treatment. For purposes of the annuity deferral under section

354.44, subdivision 5, an eligible person under this section is a reemployed annuitant.

EFFECTIVE DATE. This section is effective July 1, 2008.

Sec. 4. Minnesota Statutes 2006, section 354A.3l, subdivision 3, is amended to read:

Subd. 3. Resumption of teaching after commencement of a retirement annuity.

(a) Any person who retired and is receiving a coordinated program retirement annuity

under the provisions of sections 354A.3 Ito 354A.41 or any person receiving a basic

program retirement annuity under the gcwerningsections in the articles of incorporation

or bylaws and who has resumed teaching service for the school district in which the

teachers retirement fund association exists is entitled to continue to receive retirement

annuity payments, except that all or a portion of the annuity payments must be reduced

deferred during the calendar year immediately following the calendar year in which the

person's income salary from the teaching service is in an amount greater than the annual

H.F. 3415 29
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4.1 maximuil1 earnings allo~able for that age for the continued receipt of full beriefit amounts

4.2 monthly uridei the federal old age, sUfvi'vors, and disabilty insurance program as set by

4.3 the secretary of hcalth and human scrv'ices under Uriited State'š Code, title 42, section 403

4.4 $46,000. The amount of the reduction must be annuity deferral is one-third the salary

4.5 amount in excess of the applicét1c reemployment income maximum specified in this

4.6 subdivision $46,000 and must be deducted from the annuity payable for the calendar year

4.7 immediately following the calendar year in which the excess amount was earned. lf

4.8 person ha.'š not yet reached the minimum age for the reccipt of Social Security benefits,

4.9 the maximuin earnings for the person must be equal to the annual maximum earnings

4.10 allowable for the minimum age for the receipt of Social Security benefits.

4.11 (b) If the person is retired for only a fractional part of the calendar year during

4.12 the initial year of retirement, the maximum reemployment income salary exempt from

4.13 triggering a deferral as specified in this subdivision must be prorated for that calendar year.

4.14 (c) After a person has reached the Social Security normal retirement age öf, no

4.15 reemployment income maxirrium deferral requirement is applicable regardless of the

4.16 amount of any compensation received for teaching service for the school district in which

4.17 the teachers retirement fund association exists.

4.18 (d) The amount of the retirement annuity reduction deferral must be handled or

4.19 disposed of as provided in section 356.47.

4.20 (e) For the purpose of this subdivision, incofhc salary from teaching service

4.21 includes: (i) all income for services performed as a consultant or independent contractor;

4.22 or income resulting from working with the school district in any capacity; and (ii) the

4.23 greater of either the income received or an amount based on the rate paid with respect to

4.24 an administrative position, consultant, or independent contractor in the school district in

4.25 which the teachers retirement fund association exists and at the same level as the position

4.26 occupied by the person who resumes teaching service.

4.27 (0 On or before February 15 of each year, each applicable employing unit shall

4.28 report to the teachers retirement fund association the amount of postretirement income

4.29 salary as defined in this subdivision, earned as a teacher, consultant, or independent

4.30 contractor during the previous calendar.year by each retiree of the teachers retirement

4.31 fund association for teaching service performed after retirement. The report must be in

4.32 a format approved by the executive secretary or director.

4.33 EFFECTIVE DATE. This section is effective July 1, 2008.

4.34 Sec. 5. BYLAW REVISION AUTHORIZATION.
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5.1 Consistent with section 4 and Minnesota Statutes, section 354A.12, subdivision 4,

5.2 the St. Paul Teachers Retirement Fund Association is authorized to revise its bylaws or

5.3 articles of incorporation to specify that a person receiving a basic program retirement

5.4 annuity under the governing sections in the articles of incorporation or bylaws who has

5.5 resumed teaching service for the school district is entitled to continue receiving retirement

5.6 annuity payments, except that all or a portion of the annuity payments must be deferred

5.7 during the calendar year immediately foIlowing the calendar year in which the person's

5.8 salary from the reemployment exceeds $46,000. The amount of the annuity deferral is

5.9 one-third of the salary amount in excess of $46,000. After a person has reached age 70,

5.10 the deferral requirement no longer applies. Any deferral amounts must be treated as

5.11 specified in Minnesota Statutes, section 356.47.

5.12 EFFECTIVE DATE. This section is effective July 1, 2008.
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