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UNIFORM REAL PROPERTY ELECTRONIC RECORDING ACT
Prefatory Note

The status of elecronic information technology has progressed rapidly in recent yeas,
making it technically feasible to execute real estate transactions electronically. The Uniform
Electronic Transactions Act (UETA) was approved by theNational Conference of
Commissioners on Uniform State Laws(NCCUSL) in 1999 and has already been adopted in
at least 41 states and is under consideration in six others. The federal Electronic Signatures
in Global and National Commerce Act (E-Sign) was adopted in 2000. The two acts have
now made it legally feasible to execute real estate transadions electronically. While the
documents that result from those electronic transactions are valid and enforceable between
the parties to the transaction, there is no agreement as to whether those documents may be
recorded in the local land records. Current state laws and regulations genearally describe a
recordable instrument as one that isin writing or on paper, thus leading to a concern that
electronic documents are not recordable.

Nor isthere any guidance as to the procedures and standards for accepting and
processing those documents by recorders. Limited experiments with recording dectronic
documents have been initiated in afew countiesin afew states. These approaches have
resulted from the initiatives of individual recorders. However, they arepiecemeal and have
little or no interoperability. To date, there are no standards for the acceptance and processing
of electronic documents either within a state or across state lines.

Study committeesin several staes have begun to consider the question of electronic
recording of real estate documents and would benefit by the availability of a uniform act
authorizing the recording of those documents. 1n 2002 a drafting committee was established
by the NCCUSL Executive Committeeto draft a Uniform Real Property Electronic
Recording Act. The Committee' s decision followed a recommendation of the NCCUSL
Committee on Scope and Program. Their actions were in recognition of a strong
recommendation from the Joint Editorid Board on Uniform Real Property Actsthat a
uniform act be drafted.

The following document is a draft of that act. It provides that an electronic recording
system is onethat, in its fullest form, involves the areation, receipt and retrieval of documents
in an electronic form. Itsfundamental principleis that requirements of state law describing
or even requiring that documents be in paper or written form are satisfied by a document in
an electronic form. It also provides that guidel ines or regul ations for the recordi ng, storage
and retrieval of electronic documents are to be formulated either by the recorder or by astate
board.
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UNIFORM REAL PROPERTY ELECTRONIC RECORDING ACT

SECTION 1. TITLE. This[act] may be cited as the Uniform Real Property Electronic

Recording Act.
Preliminary Comments

This act enables the recording of electronic documents.

SECTION 2. DEFINITIONS. Inthis[act]:

(1) “Document” means arecord that is eligible to be recorded in theland recordsin

the office of the recorder.

(2) “Electronic” means relating to technology having electrical, digital, magnetic,

wireless, optical, electromagnetic, or similar capabilities.

(3) “Electronicdocument” means adocument that is received by the recorder in

electronic form.

(4) “Electronicrecording system” means a system, including itsdatabases, duplicate
archives, hardware and software, established under this [act] for the electronic recordation [or

registration] of documents.

(5 “Electronicsignature” means an electronic sound, symbol, or process atteched to
or logically associated with an electronic document and executed or adopted by a person with

the intent to authenticate the € ectronic document.

(6) “Person” means an individual, carporation, business trust, estate, trust,
partnership, limited liability company, association, joint venture, govemment; governmental

subdivision, agency, or instrumentality; public corporation, or any other legal or commercial



entity.

(7) “Record” used as a noun meansinformation that isinscribed on atangible
medium or that is stored in an electronic or other medium and is retrievablein perceivable

form.

(8) “Recorder” means [insert reference to the appropriate governmental officer who

administe's the land records office].

(9) “State” means a state of the United States, the District of Columbia, Puerto Rico,
the United States Virgin Islands, or any territory or insular possession subject to the

jurisdiction of the United States.
Preliminary Comments

(1) Document. A document isany instrument that is eligible to be recorded in the office
of the recorder. The document may either be on a tangible medium (written or paper
document) or in an electronic medium with the information retrievable in a perceivable form.
While the document will often be one affecting real property, it need not be so. Thus, deeds,
grants of easement, and mortgages are documents subject to this act as are certificates and
affidavitsif they are otherwise eligible for recording in the recorder’ s office.

In terms of theUniform Electronic Transactions Act (UETA) § 2(13), adocument isa
record that affects an interest in real property. This definition of the term “document” accepts
that concept by referring to a document as a “record.” However, in selecting the defined term
“document” for use throughout the act, an explicit decision was made not to use the term
“record,” asisdonein UETA. Theterm “record” has adifferent meaning in real edate
recording law and practice than it hasin UETA. If theterm “record” were used generaly in
this act, it would lead to confusion and misinterpretation.

In UETA the term “record” refersto information on atangble or electronic medium as
doesthe term “document” in thisact. (See the definition of theterm “record,” below.) In
this act, however, depending on syntax, the term “record” could have several different
meanings, all of which deal with the official storage of real estate information and not the
information itself. For example, this act deals with the recording process through which a
person can record adocument. The governmental officer who oversees the land records
officeistherecorder. These termsare so ingrained in the lexicon of real estate recording law
and practice that it would not be productive to attempt to change them by this act.

(2) Electronic. Theterm “electronic” refersto the use of electrical, digital, magnetic,
wireless, opticd, electromagnetic and similar technologies. It is a descriptive term meant to

3
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include al technologies involving electronic processes. The listing of technologiesis not
intended to be limiting. For example, biometric identification technologies would be
included if they involve communication and storage of the identification by el ectronic means.
As technologiesexpand and include other similar competencies, those competencies should
also be included in the definition.

The definition in this act has the samemeaning as it hasin UETA 8 2(5). Thecomments
to that subsection are equally applicable to this subsection.

(3) Electronic document. An electronic document is a“document” that isin an
“electronic” form. Both of these terms are previously defined. However, this definition adds
a specific aspect to the nature of the defined term “electronic document.” It isan electronic
document that is received by the recorder in electronic form.

A document may have a prior or subsequent existence in an “electronic” form, while not
being an “electronic document” for purposes of thisact. For example, the document may
have been created by an electronic process or existed in an electronic form before being
converted to, and received by the recorder in, a paper form. Similarly, after arriving in the
recorder’ s office in a paper form it may have been converted to an el ectronic form prior to, or
as part of, the recording process. Neither of these documentsis an electronic document as
defined inthisact. Thisact only applies to documents that are received by the recorder in an
electronic form and enables those documents to be recorded. The recordability of documents
not received by the recorder in electronic form continues to depend on other state law.

A specific definition is not given for a* paper document” inasmuch as that termis
intended to include all documentsin atangible form that are currently accepted by the
recorder. Assuchitisdefined elsewhere under state law. The continued acceptability of
“paper documernts” is stated in section 4 of the act.

(4) Electronic recording sygem. The electronic recording system isinclusive of all
aspects of that system. It consigs of the hardware on which the recorded information is
stored as well as the software by which it operates It includes the databases that are stored in
the system as well as the duplicate archives in which copies of the databases are preserved,
even the archive not located on-site. Furthermore, since electronic documents must be
communicated to and from the recorder, it also includes the hardware and software that form
the means of communication with the recorder’ s office.

The term “electronic recording system” also gopliesto any “Torrens’ title registration
system that isconverted into an electronic form. Thus, arecorder who operatessuch atitle
registration sy

stem may accept “registration” information in an electronicform.

(5) Electronic signature. The term “electronic signatureé’ has essentially the same
definition in thisact asin UETA 8 2(8), except to the extent that that subsection makes

4
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reference to the term “record.” The comments tothat subsection are also applicableto this
subsection, except as they use the term “record.” However, this definition substitutes the
word “authenticate” for the word “sign” asused in UETA for the purpose of clarifying a
signature as a means of authenticating the document as the instrument executed by the
signator.

(6) Person. Thedefinition of “person” is the same as contained in UETA § 2(12). It
includes individuds, associations of individuals, and carporate entities

(7) Record. Theterm “record” isused in thisad only asanoun. Although it isusead to
define the term “document,” it is not otherwise used inthis act becauseto do so would lead to
confusion. (See Reporter’s Notes regarding the term “document” above.) It's meaning, as
used here, isthe same asin UETA, to the extent that it is there used as a noun.

A record must be in, or capable of being retrieved in, perceivable form. Electronictext
recorded in a computer memory that could be printed or displayed from that memory
constitutes a record.

Similarly, text that is written on a paper medium also constitutes a record.

(8) Recorder. “Recorder” is given adefinition in this section for the purpose of easing
the use of the term elsewherein the act. Theintent isto permit the state legislature to insert
the appropriate governmental officer who administers the land records office under local law,
such as the county recorder, townrecorder, regstrar, or similar term.

(9) State. Thisisthe definition of “state” as used in Uniform Acts

SECTION 3. ELECTRONIC DOCUMENTS. A recorder may accept an eledronic
document that meets the requirements set out in the [guidelines] [regulations] adopted
pursuant to Section 5 and record [or register] it in an electronic recording system. Any
requirement by law other than this [act] that a document must be on paper or in writing does

not prevent the recording of an dectronic document.
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Preliminary Comments

This section states the basic premise of the act. If adocument is recordable in a pgoer
format, a document having the same content and meeting the requirements in an electronic
format is also recordable. Any statute, regulaion, standard or guideline that spedfiesthat a
document must be in writing in order to be recorded is superceded. Similarly any reference
in a statute, regulation, standard or guideline to a document as being on paper or asimilar
tangible medium issimilarly overuled by thisact. Furthermore, any paper-specific
requirement such as page size or color of ink is also inapplicable.

This section isa permissive one. It does not require that arecorder must establish an
electronic recording system. It allows each recorder to do so when and if the recorder decides
to proceed with electronic recording. (This act does not preclude a requirement that the
recorder must establish an electronic recording system, but that requirement will come from
other state law.)

If an electronic recording system is established by the recorder, the office in which the
electronic document will be recorded is the same office as currently exists for the recording
of paper documents. The recorder will receive electronic documents from the recording
parties and will enter them into the dectronic recording system.

Thisact does not sate the type of € ectronic documentstha may be accepted by a
recorder. Nor doesit state the type of electronic signatures that may be accepted. Those
matters are the subject of guidelines or regulations adopted pursuant to section 5 of the act.

If the recorder registerstitles under a“Torrens’ title registration system, then this act dso
applies to the acceptance of eledronic documents for that title registration sysgem.

SECTION 4. PAPERDOCUMENTS.

(a) A recorde that has established an electronic recording system under this [acf]
shall continue to accept paper documents for recordation [or registration]. A paper document
recorded after establishment of an electronic recording system must be indexed, and [may be]

converted into electronic form and stored, in the system.

(b) A paper document recorded before establishment of an electronic recording

system may be indexed and converted into electronic form and stored in the system.
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Preliminary Comments

(& Human nature and economics suggest that not everyone will, at least immedi ately,
use electronic real estate documents. It will bea number of years before electronic
documents become dominant and perhaps many years beyond that before pgoer documents
disappear from the conveyancing process. In recognition of that fact, this section requires the
continued acceptance and recording of paper documents. Similar to the provisions of UETA
85, this act does not mandate that persons dealing with the governmental recording system
use an electronic system. The recorder must continue to record paper documents even after
establishing an electronic recording system.

This section provides for the melding of the paper and electronic documents into the
electronic recording system. The extent to which that melding will occur will depend on the
decisions of the recorder.

The act requires that all paper documents recorded after the adoption of an electronic
recording system will be indexed as part of the eledronic recording system. Thiswill enable
atitle examiner to make a single search of the electronic index to ascertain all instruments
affecting areal estate title that were recorded after the adoption of the system. It avoidsthe
inefficient and costly processes of maintaining and searching two indexing systems — one for
el ectronic documents and one for paper documents.

This section does not require that paper documents recorded after the establishment of the
electronic recording system be converted into an dectronic format and stored in the
electronic recording system. It does, however, permit the recorder to make the conversion
and storage. If the documents are not converted into an electronicform, the recorder will
continue to providea process by which a document discovered by a search of the dectronic
index may be accessed by thetitle examiner. That might include on-site or off-site delivery
by manual or electronic means. If the documents are converted into an electronic form and
stored in the system, the means of delivery would be eased considerably by an electronic
delivery or “downloading” system.

(b) Dealing with old documentsis anextremely difficult matter primarily due tothe cost
and time of converting the old documents to the new electronic format and of indexing them
in the electronic recording system. On the other hand, not doing so limits the usefulness of
the electronic land records system as a means of searching for land title informaion, at |least
for agood number of years to come.

This section recognizes that the recorder may decide not to conveat or index any of the
paper documentsrecorded prior to the adoption of an electronic recording system, but permits
the recorder to do either or both. It recognizes many possible alternatives for the recorder.
The recorder may decideonly to index theold documents in theelectronic index without also
converting them into an electronic format. Thiswould allow atitle examiner to search a
single electronic index for all documents, although not to retrieve theold documents
electronically. Alternatively, the recorder might also decide to convert old documents into an
electronic form and to store them with current electronic documents. Under still another
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approach the recorder might index (and possibly convert) old documents only back to the
date specified by local law or custom as the limit of the period of search, thus saving the
expense of indexing (and converting) generally unused documents while continuing to make
them available in traditional paper formats. If the old documents are not indexed or
converted, they will be indexed and stored by treditional means as part of the services of the
recorder and available for search.

SECTION 5. ELECTRONIC DOCUMENT RECORDING [GUIDELINES]
[REGULATIONS].

Alternative A:

() Except asrequired by law other than this [act], the recorder shall promulgate
guidelines regarding:

(1) the manner and format in which an electronic document must be created,

submitted, received, returned, and retrieved and the systems established for thase purposes;

(2) thetype of electronic signature required, the manner and format in which an
electronic signature must be affixed to an electronic document, andthe identity of, or criteria
that must be met by, any third party used by a person filing an electronic document to

facilitate the process,

(3) any other attributes for electronic documents that are spedfied for

corresponding paper documentsand reasonably necessary under the circumstances.

(b) In promulgating guidelines under subsection (a), the recorder shall, to the extent
feasible, consult with other recordersin the state, professiona associations of recorders, and

other electronic recording industry organizations and adopt uniform guidelines.
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Alternate B:

() A [state board] consisting of [number] members appointed by [appointing
authority] is hereby created. Themajority of the members of the [state board] must be
recorders. The members of the [state board] shall receive no compensation but shall be

reimbursed for reasonable expenses.
(b) The [state board] shall adopt [regul ai ons] [guideli nes] that speci fy:

(1) the manner and format in which an electronic document must be created,

submitted, received, returned, and retrieved and the systems established for those purposes;

(2) thetype of electronic signature required, the manner and format in which an
electronic signature must be affixed to an electronic document, and the identity of, or criteria
that must be met by, any third party used by a person filing an electronic document to

facilitate the process;

(3) control processes and procedures to ensure adequate preservation, disposition,

integrity, security, confidentiality, and auditability of electronic documents; and

(4) any other attributes for electronic documents that are spedfied for

corresponding paper documentsand reasonably necessary under the circumstances.
Preliminary Comments

This section provides two alternatives for establishing the requirements for recording
electronic documents in the electronic recording system. Alternative A allows the recorder to
specify those requirements by setting up guidelines. Alternative B establishes a state board
and gives it the authority to specify and unify those requirements for all recorders across the
state by regulation or guideline.

Subsections (a) (1), (2) and (3) of Alternative A and subsections (b) (1), (2), (3) and (4) of
Alternative B are derived from subsection 18(b) of UETA. Asset out in that act, the
provisions broadly authorized state agencies to receive eledronic documents and signatures
from non-governmental persons under standards set by a spedfied governmental agency or
officer. Similar provisions are also contained in this act setting out those functions to be
performed by the recorder under Alternaive A and a state board under Alternative B.
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A state adopting UETA might decide to allocate the functions specified in this act to the
same board identified in its version of UETA subsection 18(b). If so, the state would adopt
Alternative B of this section and identify the same board.

The provisions of subsection UETA 18(b) are very broad and would apply to many
different state agencies with diverse purposes, procedures and processes. Generic provisions
adopted for accepting el ectronic documents by other governmental offices may have little or
no bearing on the procedures and processes unigue to the recording of real estate documents.
Conseguently, it might be advisable to establish a state board with members having unique
experiences with dectronic real estate documents to establish the requirements. That board is
described in Alternative B. Alternatively, it might be appropriate and less expensive to alow
the recorders themsel ves to adopt guidelines for their own offices. The advantages and
disadvantages of each approach should be weighed by the legislature.

Alternative A:

Alternative A allocates the duty to specify the recording requirements for his or her office
to each recorder. The usual process currently used to establish similar requirements for
recording paper documents is by guideline. The recorder adopts and publishes the guidelines
for recording documents in his or her office. This Alternative takes the same approach. The
guideline process may be less formal and may not be considered arule or regulation under
the state’ s administrative procedure act. However, if the administrative procedure act does
require amore formal adoption process, the recorder’ s process must comply withits
provisions. To acknowledge this limitation, the section begins with the condition “ Except as
required by law other than this [act].”

Subsection (a) specifies two specific aspects for the recorder to consider, plus amore
general aspect regarding other attributes of eledronic recording. The three aspects are:

(1) Thefirst subsection deals with the manner and format in which an electronic
document is created and communicated. The recorder will specify the format of the
electronic documents. The specified format might be for a self-extracting XML document
(digital document from which data can be automatically extracted to the index).
Alternatively it might be for a document in a graphic forma, whether originally electronic or
acopy of apaper document. Or it might allow two or more of these formats or specify other
formats yet to be determined. The recorder will specify the acceptable format and the
requirements of each.

The subsection lists the formatting attributes that are relevant. They deal with the
electronic means by which the document is created; the electronic means by whichiitis
submitted to, and received by, the recorder’ s office; the dectronic means by which the
recorder will return the electronic document to the submitter; and the means by which title
searchers canretrieve information from the electronic recording system.

(2) The second subsection deals with the type or types of electronic signature required,
the manner and format in which the signature is affixed to a document, and the identity of, or

10
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criteriafor, third partiesin the electronic signature process. Under this subsection, the
recorder will identify the acceptabl e type or types of d ectronic signature. The recorder may,
for exampl e, require a private key/public key digital signature (electronic signature using a
secure private key to create it but allowing a public key to read it). Or the recorder may
permit another form of electronic signature that provides a secure process. The recorder can
establish other types of electronic signatures asmay be appropriate and change those
designations from time to time. The recorder will also identify the acceptable certifying
authoriti es for those digital or other electronic signatures and the criteria for approving a
certifying authority.

(3) Thethird subsection is a catch-all provision allowing the recorder to specify the other
attributes of electronic documents as are reasonably necessary for proper administration of
the electronic recording system.

Subsection (b) seeks to promote uniformity across the state and provides a means for
assisting recorders in achieving that uniformity. Other recordersin the state may already
have adopted similar electronic recording systems and could provideawealth of information
to arecorder. More broadly the recorde’ s associations and electronic recording
organizations, such the Property Records Industry Association, could supply important
information and guidance. Thus, this subsection requires that the recorder consult with other
recorders, recorders associations and other organizations for assistance in developing
guidelines and adopt, to the extent feasible, guidelines that are uniform on a statewide basis.

Alternative B:

Alternative B alocates the duty to specify the recording requirements to a state board. By
allocating the determination of dectronic recording requirements to a state board there will
inherently be a collaborative and consultative process. Noneheless the state board should
also consult with recorders’ assod ations and organizations as described in Alternative A so
asto obtain their assistance and guidance.

The state board should promote the electronic recording abilities of the recorders by
education, training and other means. Also being astatewide board, this entity should
promote uniformity in electronic recording systems across the state. Nonetheless, since there
may be special circumstances and practices in any given recorder’ s venue, there should be a
process to allow variation as long as variation accomplishes the overall goals of this section.

The means by which the state board will adopt the recording requirements should be
determined by the legislature If the processisto be less formal, similar to that currently in
existence in many recorders’ offices, the guiddine option should beselected. If the process
isto be more formal and subject to the state’ s administrative procedure act, the regulation
option should be selected.

Subsection (a) creates the state board and states its general makeup. The exact size of the
board is to be determined by the legislature. Other than stating that recorders are to be on the
board and make up its majority, it does not specify the other members. Those other members
might be mortgage lenders, real estate attorneys, representatives from the title and escrow
industries, notaries, and others, including public members. The subsection also states by

11
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whom the members of the board will be appointed.

This subsection also states that the state board is a voluntary one and that the members
arenot paid asalary. However, they are to be reimbursed for reasonable expenses. Although
not stated in the subsection, the board will, in al likelihood, function, for administrative
purposes, as a part of a state office and the staffing of the operations of the board should be
provided by that office.

Subsection (b) specifies three specific aspects for the board to consider, plus a more
general aspect regarding other attributes of electronic recording. The four aspects are:

(1) The first subsection deals with the manner and format in which an electronic
document is created and communicated. The state board will specify the format of the
electronic documents. The specified format might be for a self-extracting XML document
(digital document from which data can be automatically extracted to the index).
Alternatively it might be for a document in a graphic forma, whether originally electronic or
acopy of apaper document. Or it might allow two or more of these formats or specify other
formats yet to be determined. The state board will specify the acceptable format and the
requirements of each.

The subsection lists the formatting attributes that are relevant. They deal with the
el ectronic means by which the document is created; the electronic means by whichiit is
submitted to, and received by, the recorder’ s office; the dectronic means by which the
recorder will return the electronic document to thesubmitter; and the means by which title
searchers canretrieve information from the electronic recordng system.

(2) The second subsection deals with the type or types of electronic signature required,
the manner and format in which the signature is affixed to a document, and the identity of, or
criteriafor, third parties in the dectronic signaure process. Under this subsection, the state
board will identify the acceptabl e type or types of d ectronic signature. The state board may,
for exampl e, require a private key/public key digital signature (electronic signature using a
secure private key to create it but allowing a public keyto read it). Or the state board may
permit another form of electronic signature that provides a secure process. The stateboard
can establish othe types of dectronic signaures as may be appropriate and change those
designations from time to time. The state board will also identify the acceptable certifying
authoriti es for those digital or other electronic signatures and the criteria for approving a
certifying authority.

(3) Thethird subsection deals with the processes and procedures necessary to assure
adequate presavation of electronic documents. Under this subsection, the state board will
designate the nature and types of the storage systems and the means to assure that they are
secure.

Although thisis also an appropriateissue for recorders to consider under AlternativeA, it
is not stated there as an item for which guidelines must be created because these processes

12
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and procedures are an internal matter to the operation of the individual recording office,
whereas under Alternative B it is part of the statewide guidance, uniformity and security
functions of the state board.

(4) Thefourth subsection is a catch-all provision alowing the state board to specify the
other attributes of electronic documents as are reasonably necessary for proper administration
of the electronic recording system.

SECTION 6. VERIFICATION. A requirement that a document or an associated
signature be natarized, acknowledged, verified, witnessed, or made under oath issatisfied if
the electronic signature of the person authorized to perform that act, together with all other
information required to be included by law other than this [act], is attached to or logically
associated with the signature or document in accordance with [guidelines] [regulations] of the

[recorder] [state board].
Preliminary Comments

The section is derived from section 11 or the Uniform Electronic Transactions Act. The
Commentsto that section are generally relevant to this section also.

This section permits a notary public and other authorized officers to act electronically
without the need to do so on paper or similar tangible medium. However, it does not
eliminate the requirements that may be established elsewhere in state | aw for notari zing,
acknowledging, or verifying a document or an associated signature. It merely states that
those requirements may be satisfied electronically for an electronic document. Furthermore,
no personal or corporate seals or stamps will be required as long as the document contains the
information specified in the seal or stamp.

SECTION 7. SATISFACTION OF CONDITIONSPRECEDENT TO
RECORDING. Therecorder and other governmental offices are authorized to agree to
procedures or processes to facilitate the electronic satisfaction of prior approvals and

conditions precedent to recording and the electronic payment of fees and taxes.
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