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 The advance credit, sanctioned by Minnesota Statute §604.01 provides a mechanism for 
an insured to settle a claim to the extent of any personal liability without simultaneously 
jeopardizing available insurance coverage. 
 
 The “advance credit settlement device” can supplement the Miller – Shugart and the 
Drake – Ryan agreements as a means for an insured to deal with a recalcitrant insurer who wants 
to take a matter to trial.   
 

The Miller – Shugart, of course, permits an insured to stipulate to the entry of a confessed 
judgment, collectable only from available insurance proceeds.  See Miller v. Shugart, 316 
N.W.2d 729 (Minn. 1982), 
 
 A Drake – Ryan settlement permits a primary carrier to settle without jeopardizing excess 
insurance coverage that might otherwise be available.  See Drake v. Ryan, 514 N.W.2d 785, 788 
(Minn. 1994).   
 
 Neither a Miller – Shugart nor a Drake – Ryan agreement really fits the following 
scenario. 
 
 Insured and uninsured claims are made against an insured.  In addition to the personal 
exposure that the insured has to the uninsured claims there may also be potential excess exposure 
to the insured claims. 
 
 Although the presence of uninsured claims raises the possibility of a Miller – Shugart 
settlement, the extension of coverage to the clearly insured claims makes the execution of Miller 
– Shugart (with its requisite “stipulated judgment”) a risky proposition.   
 
 The insured is willing to compromise and pay the uninsured and excess claims against it.  
However, the insurer wants to actively defend, perhaps based on the statute of limitations or 
another attractive defense.   
 
 The claimant is wary of a partial settlement of the insured’s uninsured and excess 
exposure lest there be a violation of the cooperation clause which might, arguably, derail 
coverage for the covered parts of the claim. 
 
 What to do? 
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 Enter the “advance credit settlement device.” 
 
 Minnesota Statute §604.01 provides in relevant part: 
 

Subd. 2. Personal injury or death; settlement or payment. Settlement with or any 
payment made to an injured person or to others on behalf of such injured person with the 
permission of such injured person or to anyone entitled to recover damages on account of 
injury or death of such person shall not constitute an admission of liability by the person 
making the payment or on whose behalf payment was made. 
 
Subd. 3. Property damage or economic loss; settlement or payment. Settlement with 
or any payment made to a person or on the person's behalf to others for damage to or 
destruction of property or for economic loss does not constitute an admission of liability 
by the person making the payment or on whose behalf the payment was made. 
 
Subd. 4. Settlement or payment; admissibility of evidence. Except in an action in 
which settlement and release has been pleaded as a defense, any settlement or payment 
referred to in subdivisions 2 and 3 shall be inadmissible in evidence on the trial of any 
legal action. 
 
Subd. 5. Credit for settlements and payments; refund. All settlements and payments 
made under subdivisions 2 and 3 shall be credited against any final settlement or 
judgment; provided however that in the event that judgment is entered against the person 
seeking recovery or if a verdict is rendered for an amount less than the total of any such 
advance payments in favor of the recipient thereof, such person shall not be required to 
refund any portion of such advance payments voluntarily made. Upon motion to the court 
in the absence of a jury and upon proper proof thereof, prior to entry of judgment on a 
verdict, the court shall first apply the provisions of subdivision 1 and then shall reduce 
the amount of the damages so determined by the amount of the payments previously 
made to or on behalf of the person entitled to such damages. 
Instances may arise where insurance coverage is in doubt even though the insurance 
company is defending under a reservation of rights. 

 
An insured faced with settling its’ own uninsured, and even excess, exposure can 

negotiate and compromise that personal exposure without jeopardizing the insurance coverage 
that is available through use of the following language in the settlement documents.   
 

It is hereby stipulated and agreed by and between John Doe and Roger and Mary Roe as 
follows: 
 
1. John Doe (“claimant”) has alleged damages as a result of the conduct of Roger 

and Mary Roe (“the settling parties”); 
 
2. The settling parties have denied liability. 
 
3. The Settling Parties have agreed to make a payment to the claimant in the amount 

of ______ Thousand and no /100 dollars ($ ___________), said payment to be 
made within 15 days of the execution of this Agreement. 
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4. The claimant and the settling parties agree that this payment shall:   
 
 a. be made pursuant to Minn. Stat. § 604.01;  
 

b. be inadmissible in evidence in the trial of any legal action by the claimant 
and the settling parties; 
 

c. be credited against any final settlement or judgment in such an action; 
 

d. provided however that in the event that judgment is entered in favor of the 
settling parties, or if judgment is entered against the settling parties for an 
amount less than _______________Thousand and no /100 dollars ($ 
____________) the claimant shall not be required to refund any portion of 
the ___________ Thousand and no /100 dollars ($ ___________) paid to 
the claimant. 

 
5. The claimant specifically reserves any and all claims which he may have against 

the settling parties up to the limits of any insurance coverage determined to apply 
on behalf of the settling parties and specifically agrees that he will satisfy any 
judgment which he may recover against the settling parties in excess of 
_______________Thousand and no /100 dollars ($ ____________) only out of 
the proceeds of any insurance coverage determined to apply on behalf of the 
settling parties.   

 
6. It is further understood and agreed that the amount, but not the fact, of settlement 

is to be confidential.   
 
 Although it might be possible to use a traditional Miller – Shugart settlement when faced 
with a partial denial of coverage, the law is not as settled as one may like.  See, Sargent v. 
Johnson, 551 F.2d 221 (8th Cir. 1977) (Miller – Shugart route is cut off when an insurance 
company agrees to defend, albeit under a reservation of rights and agrees that there may be some 
coverage under the policy); cf., Koehnen v. Herald Fire Ins. Co., 89 F.3d 525 (8th Cir. 1996) 
(insured defended by one insurer may not enter in to Miller-Shugart settlement stipulating that a 
judgment be paid by another insurer); Vetter v. Subotnik, 844 F.Supp. 1352 (D.Minn. 
1992)(ability to enter in to Miller-Shugart settlement not cut off when insurer defends under a 
full reservation of rights to later deny coverage) 
 
 Use of the advance credit settlement provides another tool in defense counsel’s toolbox 
for the appropriate resolution of claims against an insured client. 
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